E. No Legitimate Interest in the Domain Names

106. Policy paragraph 4.1 requires the Complainant to provide “some evidence” that the

Registrant has no legitimate interest in each of the Domain Names, as described in Policy

paragraph 3.6. If the Complainant satisfies this evidentiary burden, the onus shifts to the

Registrant to prove on a balance of probabilities that the Registrant has a legitimate interest in

the challenged domain name.

107. Policy paragraph 3.6 sets forth an exhaustive list of criteria for determining whether a

registrant has a legitimate interest in a domain name. It reads as follows:

The Registrant has a legitimate interest in a domain name if, and only if, before

the receipt by the Registrant of notice from or on behalf of the Complainant that a

Complaint was submitted:

(a) the domain name was a Mark, the Registrant used the Mark in good faith

and the Registrant had Rights in the Mark;

(b) the Registrant used the domain name in Canada in good faith in

association with any wares, services or business and the domain name

was clearly descriptive in Canada in the English or French language of:

(i) the character or quality of the wares, services or business; (ii) the

conditions of, or the persons employed in, production of the wares,

performance of the services or operation of the business; or (iii) the place

of origin of the wares, services or business;

(c) the Registrant used the domain name in Canada in good faith in

association with any wares, services or business and the domain name

was understood in Canada to be the generic name thereof in any

language;

(d) the Registrant used the domain name in Canada in good faith in

association with a non-commercial activity including, without limitation,

criticism, review or news reporting;

(e) the domain name comprised the legal name of the Registrant or was a

name, surname or other reference by which the Registrant was

commonly identified; or

(f) the domain name was the geographical name of the location of the

Registrant's non-commercial activity or place of business.

In paragraphs 3.6 (b), (c), and (d) "use" by the Registrant includes, but is not

limited to, use to identify a web site.

108. The legitimate interest criteria set forth Policy paragraphs 3.6(a), (b), (c), and (d) are

satisfied only if the registrant’s use was in “good faith”. The term “good faith” is not defined by

the Policy. The Panel notes that “good faith” as used in Policy paragraph 3.6 is not necessarily
the opposite of “Bad Faith” as defined in Policy paragraph 3.7.
109. The Complainant contends that none of the legitimate interest criteria set forth in Policy
paragraph 3.6 are applicable to the Registrant. The only ground of legitimate interest relied

upon by the Registrant is that he uses the Domain Names in good faith in association with a

non-commercial activity including, without limitation, criticism, review or news reporting, as set
forth in Policy paragraph 3.6(d). The other grounds of legitimate interest set forth in Policy

paragraph 3.6(d) were not relied upon by the Registrant and are not applicable in this case.

Accordingly, it is neither necessary nor appropriate for the Panel to discuss them further.

110. The Registrant asserts that he has a legitimate interest in the Domain Names because
he uses the Domain Names for websites that promote atheism and the rights of atheists, parody

and criticize religion, or criticize the foreign policy of the United States. The Registrant asserts
that any commercial activity through those websites is to raise funds to pay for the noncommercial
activity of criticism and review, and is merely incidental to the primary, noncommercial

purpose of the websites.
111. The Registrant asserts that he plans to use the generic or descriptive Domain Names for
websites that have some connection to the Domain Names, i.e. domain names that contain the

word “weather” for a website that warns about the effects of global warming. The Registrant

asserts that he plans to use the Domain Names that refer to the Government of Canada for

websites that criticize or review the governing of Canada. The Registrant provided no evidence
regarding the implementation of those stated plans.

112. The Complainant disputes the Registrant’s assertions of legitimate interest on the

following grounds:

(a) The Registrant’s use of the Domain Names was not in “good faith” because:

(i) the Registrant had no rights in the Marks, and no permission from the

Complainant to use them; (ii) the Registrant knew that the Domain Names were
confusingly similar to the Complainant’s trade-marks; (iii) the Registrant offered
the Domain Names for sale, and used the Domain Names for website that

offered other domain names for sale; and (iv) the Domain Names were used for

websites that had no connection with the Domain Names.

(b) The Registrant’s use of the Domain Names is tainted by the Registrant’s bad
faith use of numerous other domain names in the .com, .org, and .ca top level

domains that incorporate the Complainant’s trade-marks. In this regard, the

Complainant relies upon UDRP decisions regarding disputes between the

Complainant and the Registrant regarding similar domain names.

(c) At one time, six of the Domain Names were used to redirect users to the

landoverbaptist.org website where merchandise was advertised for sale – a

commercial activity.

(d) At one time, six of the Domain Names were used to redirect Internet users to the

Registrant’s domainbaron.com website where other domain names were offered

for sale

(e) The use of the Domain Names for websites that criticize U.S. foreign policy and

atheism is “merely contrived to attempt to obtain the benefit of the “legitimate

interest” exception” in Policy paragraph 3.6(d).
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(f) The Registrant uses the Domain Names for websites that have no connection

with the Domain Names in an attempt to exploit Internet user confusion and

misdirect or divert users to the Registrant’s websites.

113. The evidence demonstrates, and the Panel finds, that the Registrant has used the

Domain Names for websites the content of which has no apparent connection or relationship

with the Domain Names. In particular, there is no real nexus between the Domain Names and

the asserted objects of the Registrant’s criticism. Further, the Registrant has not asserted any

legitimate justification for his registration and use of the Domain Names for those websites. The

Panel concludes that such use of the Domain Names is not a “good faith” use within the

meaning of Policy paragraph 3.6(d).

114. The evidence demonstrates, and the Panel finds, that the Registrant has used the

Domain Names <canadiancustoms.ca>, <statcanada.ca>, <statscanada.ca>,

<theweatheroffice.ca>, <transportcanada.ca>, and <weatheroffice.ca> for websites that offer

other domain names for sale. The Panel concludes that such use of those Domain Names is

not merely incidental to the primary purpose of the websites, and those Domain Names are not

used for a “non-commercial” purpose within the meaning of Policy paragraph 3.6(d).

115. After considering all of the circumstances, including the prior disputes between the

parties regarding the Registrant’s registration and use of other domain names, the Panel finds
that the non-commercial content of the Registrant’s websites, including the criticism of religion

and the promotion of atheism, is a contrived attempt to avoid the application of the Policy.

116. In the circumstances, including the Registrant’s past and current use of the Domain
Names, the Registrant’s bare assertions regarding his planned future use of certain Domain

Names are not sufficient to prove, on a balance of probabilities, that the Registrant has

legitimate interests in those Domain Names.

117. For these reasons, the Panel finds as follows: (a) the Complainant has satisfied its

evidentiary burden under Policy paragraph 4.1, such that the burden is on the Registrant to

prove on a balance of probabilities that the Registrant has a legitimate interest in the challenged

domain name; and (b) Policy paragraph 3.6(d) is not applicable to any of the Domain Names,

and therefore the Registrant has not proven on a balance of probabilities that he has a

legitimate interest in any of the Domain Names as described in Policy paragraph 3.6.
