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In 1982, in what were Canada’s final steps towards self-government, the Canadian constitution went through the process of patriation. One of the accompaniments of the constitution was the Charter of Rights and Freedoms. Since the Charter is constitutionally entrenched and overriding, it cannot be amended or appealed by ordinary legislation, thus the rights and freedoms it guarantees cannot be easily superseded by the law. With the advent of constitutionally entrenched rights, the consequently empowered citizens and interest groups now could use the powerful Charter to challenge the government through the Courts. Through the Charter, the Supreme Court of Canada can consider alleged rights violations and can invalidate legislation and other state actions as unconstitutional. The advent of the Court’s new major role in constitutional matters has received both praise and criticism from various groups. 
Within “seven years [of the Charter’s arrival] the Court had handed down three major abortion decisions”
 between the narrow dates of January 28, 1988 and November 16, 1989. This triplet perfectly illustrates the growing involvement of activist groups and their appeals for judicial favor, as well these cases are a showcase for the diversity found in judicial reasoning ranging from judicial self restraint to judicial activism. The judicial forum is rich in the different ways and effects case decisions now affect and play in policymaking in the new Charter era. In their book their book Charter Politics, Knopff and Morton give an excellent and detailed critique of these decisions. As best as possible, and were applicable a reasoned analysis will be provided.
“On January 28, 1988, the Supreme Court of Canada declared that Canada’s abortion law violated the Charter of Rights and Freedoms and was therefore invalid. Its decision culminated a twenty-year campaign of civil disobedience by Dr. Henry Morgentaler…”
 Having lost a previous Supreme Court case back in 1975, Morgentaler was back, but this time armed with the Charter. Also of major importance was the fact that the social and political climate had changed significantly since 1975. “Judges are not immune to … shifts in public opinion. The growth of feminist influence in political, educational, and legal elites was a necessary precondition for the Morgentaler decision”
 The law being contested was section 251 of the Criminal Code “which prohibited women from obtaining an abortion except in accordance with defined procedures.”
 The entire law was struck down, of the Court’s 5 – 2 vote, the majority had three different reasons for striking down s.251. 

Justice Wilson’s “solo judgment”, one of the best examples of judicial activism, “ explicitly declaring a constitutional right to abortion”
 under section 7 of the Charter. Wilson, instead of limiting her decision to procedural violations of section 7, felt that “the central issue … must be addressed.” The “central issue”, it turns out, is the question of whether of not a pregnant woman can “ be compelled by law to carry the foetus to term.” Never once did Wilson refer to legislative intent, probably because any interpretations would contradict the point she intended to make. Instead she chose to use the “purposive analysis” approach, which afforded a broader interpretative angle. Though Justice Wilson finds that a woman’s right to an abortion is guaranteed, she also concedes that the protection of the fetus “is a perfectly valid legislative objective.”
 As Knopff and Morton note, it was to avoid this appearance of “judicial second-guessing” that the other four judges for the majority limited their decision to procedural grounds.
 

On the other end of the judicial spectrum lies McIntyre’s (accompanied by Justice La Forest), dissenting decision representative of the traditional  “model of judicial self-restraint.”
  He warns against “the courts finding rights and freedoms which do not have a firm and reasonably identifiable basis in the Charter…. [Since] access to abortion is not such a right, there is no Charter protection against the stresses and strains caused by state prohibition of such access.”  McIntyre makes a noteworthy observation when he points out the fact that the Charter’s silence on abortion was no oversight:

“It may be of some significance that the Charter uses specific language in dealing with other topics, such as voting rights, religion, expression and such controversial matters as mobility rights, language rights and minority rights, but remains silent on the question of abortion which, at the time the Charter was under consideration, was as much a subject of public controversy as it is today.” 

McIntyre was also critical of the majority’s reasoning being more receptive to extrinsic evidence (such as the Badgley and Powell commission reports) over intrinsic evidence given under oath. “The majority’s use of legislative facts”, notes Knopff and Morton, “indicates the legislative character of the Court’s new role under the Charter.” 

“The core of the Morgentaler decision is found in the Dickson-Lamer and Beetz-Estey judgments… [which defines] a middle ground between the Wilson and McIntyre positions.”
  These judgments illustrate a balance between the activism of Wilson and the conservatism of McIntyre.
Relying heavily on the extrinsic evidence provided by the 1977 Badgley Report, both Justice Dickson and Beetz, though accepting the authority of Parliament to prohibit nontherapeutic abortions, concluded that the effect of the problems created by the procedure stipulated by s.251, failed to comply with “the principles of fundamental justice” para 9 when restricting the s.7 right to “security of the person.” In other words s.251 violated s.7 because the rules imposing delays would result in an unnecessary additional risk to a woman’s health.

The two decisions though were divided over the seriousness of the “procedural flaws” Dickson felt that by “forcing a woman, by threat of criminal sanction, to carry a foetus to term unless she meets certain criteria unrelated to her own priorities and aspirations” 
 is the violation of s.7. For Beetz, “it was the threat of criminal sanctions, not restrictions on access to abortion, that created the section 7 violation.”
 
Despite the fact that five of the seven justices each held that the section 251 abortion law violated section 7 of the charter, all seven justices recognized the legitimate interest of the state in protecting the fetus. Of course they couldn’t agree on when and how.
Another prominent activist, the Morgentaler for the pro-life groups, Borowski, had been fighting Canada’s abortion law for over a decade. Like Morgentaler, Borowski based his argument on the Charter. His argument was that if the “purposive” approach to Charter interpretation would be invoked, the fetus would fall under the concept of “everyone” as set out in section 7, which states that “everyone has the right to life, liberty and security of the person.” “When the Court declared section 251 invalid, it pulled the legal rug from under Borowski’s claim. How could he challenge the constitutionality of a statute that no longer existed?”
 The case could now be considered moot and thus should be dismissed since any standing Borowski had no longer existed. The Court did, and rightly so, decide that the case had indeed become moot and “refused to address the substantive issue of whether the unborn child is included in the concept of ‘person’…”
The Court, playing on the concept of fairness, gave Borowski his day in court but not much else. Now even though the Court could have made a decision in light of the mootness of the case, it was better to not do so and thus leave an open hand for the legislature to enact a law themselves. The ball was now in the Parliament’s court.
“The Diagle case seemed to come from nowhere in the summer of 1989 … [due to] the policy vacuum at the federal level [which] opened the door for innovation and initiatives at the provincial level.”
  The abortion injunction case was a new kind of legal action which appeared because of the policy vacuum. The details are too many too list, but one thing to note is that some point Chantaile Diagle had her pregnancy terminated, thus “the injunction no longer had any practical effect. One option was for the Court simply to dismiss the case as moot.”
 Clearly the case was moot; yet the Court proceeded on to make its decision and “unanimously voted to overturn the injunction.”
 The decision found that, under Quebec law, the fetus did not have a right to life. The Courts reasoning followed that “the Quebec Charter … does not display any clear intention on the part of its framers to consider the status of a fetus.” (diagle) As well any attempts at establishing the “humanity” of the fetus through scientific evidence and ethical arguments were rejected as inappropriate. That is an incredulous excuse. Even trying to prove that the “plain meaning” of the Quebec Charter’s wording of  “human being” denotes that the fetus should be entitled to protection failed. The Court denied this argument stating that a “purely linguistic argument suffers the same flaw as a purely scientific argument: it attempts to settle a legal debate by non-legal means.”  (diagle) Definitely more attention should have given to the arguments concerning the scientific and linguistic aspects of the inclusion of the fetus in the human race. To ignore facts such as these posses a serious dilemma. Law is based on language; interpretation of law stems from language. To state that using linguistics is not a means towards a legal argument is strange. Ignoring the scientific evidence as well is puzzling, as it would at least be credible in nature to deem it relevant enough to consider. 

Knopff and Morton make a very important point when they mention the biggest implication in ruling that the Quebec Charter does not protect the fetus. “ The concept ‘human being’ (the term used in the Quebec Charter) is inherently broader than ‘person’ (the term used in the Canadian Charter)…. If pro-life advocates cannot persuade the Court that the fetus is a human being… then it is unlikely they could ever persuade the Court that the fetus … is a ‘person.’”
 It becomes obvious from that point that essentially the Diagle decision has ensured the failure of any future pro-life Charter challenges. Now how can that be called impartiality?
Another questionable aspect about Diagle, once again brought up by Knopff and Morton, begs to ask why  “ did the Court adopt a narrow and legalistic approach to determine fetal rights [in Diagle], but a broad, purposive approach to decide abortion rights [in Morgentaler]?”
 Diagle had hardly any evidence and time to even properly digest the facts of the case whereas Morgentaler and Borowski took years and lots of money to even be considered by the Court. Though the emergency of the Daigle situation had called for a rather speedy reaction, once Chantaile Daigle disobeyed the injunction and proceeded with the abortion, the emergency ceased to exist. 

One other route the Court could have taken would have been to strike the injunction down because it was a provincial action that infringed on the federal jurisdiction of Criminal Law, on these grounds the injunction could have been quashed. From Daigle: 

The third and final of the general arguments for allowing the appeal -- the federalism argument -- is only discussed by the Attorneys General of Canada and Quebec. The Attorney General of Canada argues that the injunction issued in this case effectively amounts to a prohibition, with sanctions, of abortion. Counsel refers to the first Morgentaler decision of this Court (Morgentaler v. The Queen, [1976] 1 S.C.R. 616) in arguing that such a prohibition, founded as it was on Quebec legislation, amounts to an exercise of the federal criminal law power.

It is almost certain that taking this course of action would have been the least compromising one to take and would not have compromised the Courts position as an impartial judiciary.
In closing Knopff and Morton provide a nice overview of the relationship between the Supreme Court, the Charter, interest groups, the legislation and the future of abortion policy. 

The Court’s abortion decisions can be understood as legal battles in a larger political war. Politics, not the Charter, brought these cases to the Court. The resulting judicial pronouncements provided the winners with new resources with which to return to the larger political struggle. Although a legal loss does not necessarily mean political defeat, success in the judicial arena is always desirable, and in this case at least it seems to have achieved the policy ends of one of the confronting extremes, if not permanently, at least for the foreseeable future.
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