Rome Statute of the International Criminal Court and the United States of America
The intent of this paper is to critique the United States opposition to the International Criminal Court. The creation of a permanent International Criminal Court (ICC), designed to hold individuals, rather than states, accountable for failing to obey international humanitarian law, holds the promise of becoming the single most important international institutional advance since the founding of the United Nations more than a half century ago. In the aftermath of the Second World War, humanity vowed ''never again''. Sadly, in the years that followed, genocide and widespread human rights violations did continue to persist. Millions of people since, have been tortured, killed and made to “disappear” in the wars and state actions following the Second World War. The Nuremburg and Tokyo war crimes tribunals, set up after the Second World War, raised hopes that a new system of international justice would be created. The then newly founded United Nations began work on an International Criminal Court, but the Cold War intervened and the court was never set up. After decades of deadlock due to Cold War politics, the last part of the twentieth century saw an upswing in interest in the creation of an International Criminal Court. Unfortunately, the main reason for this renewed interest was due to the occurrence of some of the worst acts of genocide since the Second World War which took place in Rwanda and the former Yugoslavia (Amnesty, 1998). 
The growing problem was that the principle aim in many recent conflicts, including the ones in Yugoslavia and Rwanda, has not been the destruction of an opposing army, but rather, the displacement and murder of civilians. This is excellently illustrated by the evolution of warfare from the First World War to the modern day. I found that around ninety percent of all casualties were military in the First World War, while that percentage dropped to fifty percent during the Second World War, and only ten percent in recent conflicts, with the rest being civilian casualties. In light of the increasing destruction and violation of the rights of non-combatants, it was inevitable that the notion of an international criminal court to punish war criminals would return to prominence (Amnesty, 1998).

In response to the genocides in Rwanda and Yugoslavia, temporary ad hoc tribunals were set up to try those guilty of war crimes and other crimes against humanity. These tribunals were limited in scope and time and the process of setting up each tribunal turned out to be too time consuming and exhausting a task to undertake on a repeated basis. Consequently, the establishment of a permanent International Criminal Court began to be seen by many members of the United Nations as the solution to the impediments preventing a continuation of the ad hoc approach (CEG). 
Once fully established, the International Criminal Court will hopefully stand ready to investigate the worst international crimes known to humanity whenever and wherever they should occur.  It should be able to help deter crimes by confronting lawbreakers beforehand with the possibility of investigation, trial, and punishment. Unlike the temporary tribunals, the new court will have the greater efficiencies and impact of permanency. As one of the driving forces behind the ICC, M.Cherif Bassiouni, stated, the “adoption and entry into force of the ICC, will likely provide a greater consistency with respect to international prosecution (Bassiouni, 2001, p.6).” Probably the most important of all is that the court can contribute to reconciliation by replacing the stigma of collective guilt, which often condemns an entire society for the sins of a minority, with individual accountability.  All these achievements can help discourage future cycles of violence. Although nearly all of the world's democracies support the court, the United States opposes it, despite strong United States involvement in the Nuremberg trials, the two tribunals, and the drafting of the Rome Statute. Among the seven nations, including the United States that opposed the statute were China, Iraq and Israel (CEG).
Why does the United States persist in refusing to accept the jurisdiction of an impartial court over the conduct of its own law-abiding citizens abroad, if by accepting the court the United States could in return gain reciprocal legal constraints on others?  Why does the United States not want international laws against war crimes and genocide, with which it agrees, applied to itself?

It seems apparent that many U.S. officials fear that the mere existence of an independent court might limit U.S. uses of military power.  To have a court ready to investigate U.S. officials for war crimes or crimes against humanity might inhibit U.S. officials from sending forces into combat and using aerial bombardment that could possibly kill many civilians. U.S. leaders also fear that an international prosecutor might bring politically motivated charges against U.S. officials.  The concern about politically motivated prosecutions of U.S. or other nationals is understandable, but the treaty contains several important safeguards to address these concerns.

 Article 5 of the Rome Statute states that the “jurisdiction of the Court shall be limited to the most serious crimes of concern to the international community as a whole (Rome, 1998, p.4)” such as genocide and crimes against humanity. Plus their commission must have been “a part of a plan or policy or as part of a large-scale commission of such crimes (Rome, 1998, p.6)” for the prosecution to proceed, as stated in Article 8.  The United States was closely involved in defining the relevant crimes and in establishing high thresholds to limit the court's role. Thus, random acts of U.S. personnel involved in a foreign peacekeeping operation, for instance, would not be subject to the Court's jurisdiction.

Article 15 of the Court's Statute guards against false allegations by the ICC Prosecutor by requiring the approval of a three-judge Pre-Trial Chamber before the prosecution can launch an investigation.   

Article 16 of the Statute allows the Security Council to postpone an investigation or case for up to twelve months, on a renewable basis, giving the United States and the other members of the Security Council a collective veto over the Court: 

“No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions. (Rome, 1998, p.11)”

Even more Safeguards exist in Article 36 which outlines the procedures for electing judges, who are to be highly respected justices of impeccable credentials, and Article 42 details criterion for selecting the prosecutor, as well as for his or her removal if the prosecutor engages in politically motivated investigations. 

The international criminal court is a court of only a last resort. Under Article 18, the court will not be allowed to act when national judicial systems are available and willing to prosecute suspects. Only when domestic authorities are unable or unwilling to prosecute does the court come into play as a last resort. Article 18 of the Statute states that if “the Prosecutor has determined that there would be a reasonable basis to commence an investigation [the prosecutor has to] notify all States Parties” with a prosecutive interest in a case of his or her intention to commence an investigation.  If, within ”one month of receipt of that notice, a State may inform the Court that it is investigating or has investigated its nationals or others within its jurisdiction (Rome, 1998, p.12)”, the Prosecutor must defer to the State's investigation, unless it can convince the Pre-Trial Chamber that the investigation is a sham. Because the international court is not designed to replace effective national judicial systems is extremely unlikely that U.S. nationals would ever come before the international court.


In my view, the United States objection to the International Criminal Court is unfounded. When the States ‘unsigned’ the Rome Statute, they lost a significant opportunity to play an active role in a new era of International Justice. Again reading up, I found an interesting article on the Nixon center website. It contrasts both pro and anti International Criminal Court views. I found that David J. Scheffer closing remark summarizes my feelings about what the rest of the world most likely perceives from the stand-off between the International Criminal Court and the United States quite well:
"There will be a perception that the United States is just walking away and we will lose a leadership role in international justice . . . and it will be a huge signal to the rest of the international community that there is a new option in signing treaties, you can walk away from them when you want."
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