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On twenty-fifth of August, 1993, the World Health Organization (WHO) asked the International Court of Justice: “In view of the health and environmental effects, would the use of nuclear weapons by a State in war or other armed conflict be a breach of its obligations under international law including the WHO Constitution (Weeramantry, page 1).” On the eighth of July, 1996, the Court found, that it was not able to give the advisory opinion requested, deciding ultimately that the request for an advisory opinion submitted by the WHO did not relate to a question which fell within the mandate and scope of the WHO. This was the first case ever in which the Court had refused to consider the request of a specialized agency of the United Nations for an Advisory Opinion.
One of the dissenting judges of this advisory case was Judge Christopher Gregory Weeramantry, of Sri Lanka, who wrote an in-depth and lengthy dissent, in which He made some very sound observations and arguments. Judge Weeramantry did agree with the criteria laid down by the Court for requesting advisory opinions by specialized agencies of the UN system: 

“I begin by stating my agreement with the Court in regard to the three conditions to be fulfilled to enable a specialized agency to make a request for an advisory opinion. They are that the agency must be authorized to request advisory opinions, that the request must be in respect of a legal question, and that this question must arise within the scope of its activities (Weeramantry, page 7).”
It was with the Court’s conclusion that “the question asked by the World Health Organization travels outside its legitimate concerns  (Weeramantry, page 3) ” that Judge Weeramantry had his contention (and mine as I agree with him on this) and chose to  “respectfully dissent.” 
Judge Weeramantry’s main argument was that “the Court's refusal to grant an opinion is based upon restricted principles of treaty interpretation (Weeramantry, page 7).” and should rather have interpreted WHO's Constitution in the light of its object and purpose.  Weeramantry argued that the WHO was the only health authority to whom the world would have to turn for international assistance if a country, or more likely countries, were to be directly or indirectly affected by a nuclear attack. Because of genetic damage and environmental contamination, nuclear war would have catastrophic health consequences for generations to come thus global health was central to the WHO question, just as global health was central to the concerns of WHO and this is how Weeramantry argued that the question was entirely within the WHO’s legitimate and constitutional sphere of interest. Planning and prevention are essential parts of the activities of all health authorities, and this general principle unquestionably applies to the WHO. The WHO needs the legal information requested, for precisely this reason (Weeramantry, page 11). The WHO’s question “relates to the fundamental constitutional objective of WHO, which is the attainment by all peoples of the highest possible level of health…” which means that global health “ is central to the question, just as global health is central to the concerns of WHO. Health issues may have political or legal overtones, as they often do, but such overtones do not lift them out of the category of health issues; and health issues are the central concerns of WHO (Weeramantry, page 3).” 
Weeramantry pointed out that the Court should have realized that the “WHO question was not framed in terms of lawfulness or illegality in general, but in terms of State obligations in relation to health, the environment and the WHO Constitution (Weeramantry, page 5).” I feel strongly that the Court at least should have addressed the obligations of those states who were members of the WHO (among those being the major nuclear powers of the United Kingdom, France, Russia and the United States) and set out what commitments were expressed or implied in the constitution of the WHO:
“There is thus a commitment to the attainment by all people to the highest possible level of health, to regarding the achievement of the highest achievable standard of health as a fundamental right of every person on the planet, a recognition of health as fundamental to peace, and of the duty of State co-operation to achieve this ideal. …The Constitution [of the WHO] is a multilateral treaty, and each participating State holds out to all others its adherence to these principles, on the basis of which all others make a similar commitment. All participating States have committed themselves, to the extent of their respective abilities, to pursue this objective, consistently with the underlying assumption that the health of all peoples is fundamental to the attainment of peace and security (Weeramantry, page 38).” 
Judge Weeramantry also disagreed with the Court's rigid application of the principle of speciality (a view in which United Nations agencies conduct their affairs within a strictly compartmentalized scheme of a division of functions) to the WHO, so as to take the question in terms of legality out of its area of concern, because it fell within the concerns of other agencies. Judge Weeramantry stated logically that specialized agencies “do not necessarily function in closed compartments, for the complex nature of United Nations activities may often result in overlapping areas of interest (Weeramantry, page 5).”
“The Court is of course anxious to ensure that there should not be an unnecessary confusion or overlapping of functions between the different organs and agencies of the United Nations …. However, the principle of speciality does not mean that there can be no overlap (Weeramantry, page 41).”
There are many details and points too numerous to mention from a sixty page dissent, but the main ones hopefully have been laid out to show how Judge Weeramantry examined every relevant technical and legal aspect in great detail and how because of this a valid critique of the ICJ’s  jurisprudence has been provided. Weeramantry felt strongly that a refusal for an advisory opinion should only happen with compelling reasons, especially in the first instance of the Court’s refusal. Weeramantry found no such reasons were shown to exist in this case, and I would agree fully with his analysis that there would be repercussions:
 “A refusal by the Court to grant an Opinion at the request of a specialized agency authorized to request one is therefore fraught with far ranging implications. The first such refusal in the history of this Court could well affect the readiness of other specialized agencies to approach the Court, even on a matter relating to their own Constitutions (Weeramantry, page 6).”
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