Pinochet
On Wednesday March 24, 1999 Britain's highest court, The House of Lords, ruled that former Chilean dictator  Augusto Pinochet 's arrest in Britain was lawful, opening the way for a hearing on his extradition to Spain to face human rights charges. Augusto Pinochet took power in Chile during a military coup on September 11, 1973 and stayed in power until March 11, 1990, when he finally stepped down from office. During his dictatorship, many citizens of Chile “disappeared” and allegations of torture and other cruelties surfaced. Before Pinochet stepped down, his government granted a general amnesty to all government officials, including Pinochet, protecting them from future prosecution for any grievous actions committed during Pinochet’s term. In 1998 Pinochet came to the U.K for medical treatments and was subsequently arrested and held in England for a period of 16 months, in which hearings were conducted on whether or not he should be legally able to be extradited from the U.K to Spain for crimes claimed by Spain. 
Essentially, two questions were considered by the House of Lords tribunal in the Pinochet case. The first question dealt with whether or not any charges included in Spain’s extradition request against Pinochet would amount to extradition charges under the laws of the United Kingdom. The second being that if there were found to be any extradition crimes indeed charged, would Pinochet benefit from state immunity for those crimes. In addressing the first question, the tribunal was pretty much unilateral in deciding which charges could survive the double criminality rule:
“If the double criminality rule requires it to be shown that at the date of the conduct such conduct would have been criminal under the law of the United Kingdom, any charge based on torture or conspiracy to torture occurring before 29 September 1988 (when section 134 of the Criminal Justice Act came into force) could not be an “extradition crime” and therefore could not in any event found an extradition order against Senator Pinochet. (Para 15)”

It is sufficient to say that I found myself also agreeing with the general consensus of which charges could be extraditable, so as not to engage in a summary.  The second question, in detail, was:

“.... Whether the Torture Convention has the effect that state parties to the [Torture] Convention have agreed to exclude reliance on state immunity ratione materiae in relation to proceedings brought against their public officials, or other persons acting in an official capacity, in respect of torture contrary to the Convention. (Para 69)”
It raised a dissent from Lord Goff of Chieveley who disagreed with the rest of the tribunal’s rulings. The majority of the tribunal found that for most of the charges Pinochet was found to have immunity, except for any charges falling within the period from September 30, 1988, when Chile ratified the Torture Convention, to March 11, 1990 when Pinochet stepped down as head of state; all on the basis that the Torture Convention could not be applied to acts that occurred before it was adopted.  Initially, as I read through the case, I found myself agreeing with the findings of Lord Hope of Craighead in “that the date as from which the immunity ratione materiae was lost was 30 October 1988, which was the date when Chile's ratification of the Torture Convention on 30 September 1988 took effect. (Para 167)”   Stating that once Chile had ratified there was no turning back:
“... once the machinery which it [The Torture Convention, 1984] provides was put in place to enable jurisdiction over such crimes to be exercised in the courts of a foreign state, it was no longer open to any state which was a signatory to the Convention to invoke the immunity ratione materiae in the event of allegations of systematic or widespread torture committed after that date being made in the courts of that state against its officials or any other person acting in an official capacity. (Para 164)”

One would logically think of course that since Chile ratified the convention that it should therefore be accountable to the stipulations of the convention, but  I was  troubled  as to why a country, such as Chile,  which allegedly exercised such widely disdained  conduct as torture, ratify a treaty that would deny its government officials of limited immunity or ratione materiae:

“I understand the argument to be that, since torture contrary to the Convention can only be committed by a public official or other person acting in an official capacity, and since it is in respect of the acts of these very persons that states can assert state immunity ratione materiae, it would be inconsistent with the obligations of state parties under the Convention for them to be able to invoke state immunity ratione materiae in cases of torture contrary to the Convention. (Para 69)”
Why then would Pinochet shoot himself in the proverbial foot, unless something essential was missing from the convention that was either intentionally or unintentionally overlooked?  It becomes evident then that perhaps the convention needs to be looked at closer in regards as to what the signatories should have reasonably expected from this treaty. I personally felt that this was a very important issue, since it encompassed the very nature of international treaties, and its interpretation by national courts. This is why I returned and consented with Lord Goff of Chieveley’s fundamental position on the matter which was that the waiver of immunity by treaty must be express:
“… no mention is made of state immunity in the Convention. Had it been intended to exclude state immunity, it is reasonable to assume that this would have been the subject either of a separate article, or of a separate paragraph in Article 7…. This would have been consistent with the logical framework of the Convention…. (Para 68)”
“Since therefore exclusion of immunity is said to result from the Torture Convention and there is no express term of the Convention to this effect, the argument has, in my opinion, to be formulated as dependent upon an implied term in the Convention. It is a matter of comment that… the proposed implied term has not been precisely formulated; it has not therefore been exposed to that valuable discipline which is always required in the case of terms alleged to be implied in ordinary contracts. (Para 69)”
Lord Goff of Chievely truly recognized the implications of interpreting an “implied term” into the framework of the Torture Convention.
“The danger of introducing the proposed implied term in the present case is underlined by the fact that there is…nothing in the negotiating history of the Torture Convention which throws any light on the proposed implied term….  It is surely most unlikely that during the years in which the draft was under consideration no thought was given to the possibility of the state parties to the Convention waiving state immunity. Furthermore, if agreement had been reached that there should be such a waiver, express provision would inevitably have been made in the Convention to that effect. (Para 84)”
Though it may seem redundant to go over this legal reasoning, seeing as a legal precedent has been already set forth. In my opinion Groff shows through his deduction what lacked in the existing convention. He has shown that if left to the inherent structure of the treaty lacking the “express waiver” of immunity, the Torture Convention would have been wholly ineffectual if the majority of the Lordships hadn’t applied the notions of jus cogens and the universality principle. I think Groff has shown that future treaties will have to strive to include “expressed terms” in its language, because it is unlikely that “implied terms” will continue to subsist in international treaties.
“Earlier Conventions made provision for an international tribunal. In the case of such Conventions… heads of state were expressly mentioned, so ensuring that they are subject to the jurisdiction of the international tribunal.… the suggestion appears to be that state immunity was waived only in the case of the Torture Convention. Apart from that… for state parties to exclude state immunity in a Convention of this kind would be a remarkable surrender of the basic protection afforded by international law to all sovereign states, which underlines the necessity for immunity to be waived in a treaty, if at all, by express provision….(Para 89)”
“I add that the fact that 116 states have become party to the Torture Convention reinforces the strong impression that none of them appreciated that, by signing the Convention, each of them would silently agree to the exclusion of state immunity ratione materiae. Had it been appreciated that this was so, I strongly suspect that the number of signatories would have been far smaller. (Para 90)”
The effects of the precedent set out by the ruling of the House of Lords has already been felt as can be attested by observing how other former and present heads of state such as Ariel Sharon have been affected.  One can truly see that the implications are great:
“Furthermore, if immunity ratione materiae was excluded, former heads of state and senior public officials would have to think twice about travelling abroad, for fear of being the subject of unfounded allegations emanating from states of a different political persuasion. In this connection, it is a mistake to assume that state parties to the Convention would only wish to preserve state immunity in cases of torture in order to shield public officials guilty of torture from prosecution elsewhere in the world. Such an assumption is based on a misunderstanding of the nature and function of state immunity, which is a rule of international law restraining one sovereign state from sitting in judgment on the sovereign behaviour of another. (Para 85)”
As I read up on several aspects of the Pinochet case, I came across varying and interesting views. One that struck me was in an article I read on the Nixon-center website, of all places. In it Peter Rodman set out a how in the past, dictators (or any unscrupulous official) could be plea bargained out of power with the promise of a form of amnesty or exile. Present dictators, faced with this new precedent, may now resort to staying in power for as long as possible rather than entering into a plea bargain in which now they could possibly be criminally prosecuted sometime in the future. Reading the Pinochet case, it becomes a bit more obvious, at least to me, why this might be an important diplomatic tool now compromised:
“… The Torture Convention applies not only to a series of acts of systematic torture, but to the commission of, even acquiescence in, a single act of physical or mental torture. Extradition can nowadays be sought, in some parts of the world, on the basis of a simple allegation unsupported by prima facie evidence. In certain circumstances torture may, for compelling political reasons, be the subject of an amnesty, or some other form of settlement, in the state where it has been, or is alleged to have been, committed. (Para 84)”
Though in Pinochet’s case when he was made senator for life, he garnered a title that brought with it lifelong immunity from criminal prosecution, at least for awhile in Chile. 
“… it is alleged that during the Pinochet regime torture was an official, although unacknowledged, weapon of government and that, when the regime was about to end, it passed legislation designed to afford an amnesty to those who had engaged in institutionalised torture. (Para 30)”


As for what is to come, I feel that one thing that we will be seeing more of is a reluctance of countries to become signatories to treaties without expressed conditions of any kind, but with that there will come an improvement of the clarity of such treaties as well. 
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