Ok chile is under the Convention… the Convention only applies to states that are party to it… so since chile joined in 89 any acts b4 that couldn’t be persecuted. And since most states want to avoid universal jurisdiction… 

Ok so we all know from reading the case that augusto Pinochet, took over chile in a military coup circa 1973 and stayed in power until 1990, when he stepped down from office. During his dictatorship, many citizens of chile ‘disappeared’, allegations of torture and other cruelties surfaced. Before Pinochet stepped down, his government granted a general amnesty to all government officials including Pinochet, protecting them from prosecution for any actions commited during Pinochet’s term. In 1998 Pinochet came to the U.K for medical treatments and  was subsequently  held in England for a period a year and a half , 16 months, in which a hearing was conducted on whether or not he should be ‘able’ legally to be extradited from the U.K to Spain for crimes claimed by Spain.

Essentially, two questions were considered by the House of Lords tribunal. The first question dealt with whether or not any charges included in Spain’s extradition request would amount to extradition charges under the laws of the United Kingdom. The second being that if there were any extradition crimes charged, would Pinochet benefit from state immunity for those crimes. In addressing the first question, the tribunal was pretty much unilateral in deciding which charges could survive the double criminality rule:

 “If the double criminality rule requires it to be shown that at the date of the conduct such conduct would have been criminal under the law of the United Kingdom, any charge based on torture or conspiracy to torture occurring before 29 September 1988 (when section 134 of the Criminal Justice Act came into force) could not be an “extradition crime” and therefore could not in any event found an extradition order against Senator Pinochet. (para 15)” 

It is sufficient to say that I found myself also agreeing with the general consensus of which charges could be extradictable.  The second question, in detail, was: 
“whether the Torture Convention has the effect that state parties to the [Torture] Convention have agreed to exclude reliance on state immunity ratione materiae in relation to proceedings brought against their public officials, or other persons acting in an official capacity, in respect of torture contrary to the Convention. ¶ 69”
It raised a dissent from Lord Goff of Chieveley who disagreed with the rest of the tribunal’s rulings. The majority of the tribunal found that for most of the charges Pinochet was found to have immunity, except for any charges falling within the period from September 30, 1988, when Chile ratified the Torture Convention, to March 11, 1990 when Pinochet stepped down as head of state; all on the basis that the Torture Convention could not be applied to acts that occurred before it was adopted.  As I progressed through the case I found myself iniatially agreeing with the likes of Lord Hope of Craighead in “that the date as from which the immunity ratione materiae was lost was 30 October 1988, which was the date when Chile's ratification of the Torture Convention on 30 September 1988 took effect. (para 167)”  As well:

 “... once the machinery which it [The Torture Convention, 1984] provides was put in place to enable jurisdiction over such crimes to be exercised in the courts of a foreign state, it was no longer open to any state which was a signatory to the Convention to invoke the immunity ratione materiae in the event of allegations of systematic or widespread torture committed after that date being made in the courts of that state against its officials or any other person acting in an official capacity. (Para 164)”  
One would think that of course Chile is accountable to the convention, but what troubled me was why would a country which would exercise such conduct, ratify a treaty that would deny ratione materiae. This is where I turned to Lord Goff of Chievely’s findings.
But a problem arises by the point made by Lord Goff:

 ¶ 90      I add that the fact that 116 states have become party to the Torture Convention reinforces the strong impression that none of them appreciated that, by signing the Convention, each of them would silently agree to the exclusion of state immunity ratione materiae. Had it been appreciated that this was so, I strongly suspect that the number of signatories would have been far smaller.
¶ 68      It is to be observed that no mention is made of state immunity in the Convention. Had it been intended to exclude state immunity, it is reasonable to assume that this would have been the subject either of a separate article, or of a separate paragraph in Article 7, introduced to provide for that particular matter. This would have been consistent with the logical framework of the Convention, under which separate provision is made for each topic, introduced in logical order. 

I understand the argument to be that, since torture contrary to the Convention can only be committed by a public official or other person acting in an official capacity, and since it is in respect of the acts of these very persons that states can assert state immunity ratione materiae, it would be inconsistent with the obligations of state parties under the Convention for them to be able to invoke state immunity ratione materiae in cases of torture contrary to the Convention.
¶ 69      
Since therefore exclusion of immunity is said to result from the Torture Convention and there is no express term of the Convention to this effect, the argument has, in my opinion, to be formulated as dependent upon an implied term in the Convention. It is a matter of comment that, for reasons which will appear in a moment, the proposed implied term has not been precisely formulated; it has not therefore been exposed to that valuable discipline which is always required in the case of terms alleged to be implied in ordinary contracts.
¶ 69      Waiver of immunity by treaty must be express
¶ 84      The danger of introducing the proposed implied term in the present case is underlined by the fact that there is…
nothing in the negotiating history of the Torture Convention which throws any light on the proposed implied term.
It is surely most unlikely that during the years in which the draft was under consideration no thought was given to the possibility of the state parties to the Convention waiving state immunity. Furthermore, if agreement had been reached that there should be such a waiver, express provision would inevitably have been made in the Convention to that effect. … The Torture Convention applies not only to a series of acts of systematic torture, but to the commission of, even acquiescence in, a single act of physical or mental torture. Extradition can nowadays be sought, in some parts of the world, on the basis of a simple allegation unsupported by prima facie evidence. In certain circumstances torture may, for compelling political reasons, be the subject of an amnesty, or some other form of settlement, in the state where it has been, or is alleged to have been, committed. 
¶ 89      The background against which the Torture Convention is set adds to the improbability of the proposition that the state parties to the Convention must have intended, directly or indirectly, to exclude state immunity ratione materiae. Earlier Conventions made provision for an international tribunal. In the case of such Conventions, no question of par in parem non habet imperium arose; but heads of state were expressly mentioned, so ensuring that they are subject to the jurisdiction of the international tribunal.… Curiously, the suggestion appears to be that state immunity was waived only in the case of the Torture Convention. Apart from that curiosity, however, for state parties to exclude state immunity in a Convention of this kind would be a remarkable surrender of the basic protection afforded by international law to all sovereign states, which underlines the necessity for immunity to be waived in a treaty, if at all, by express provision; and, having regard in particular to the express reference to heads of state in earlier Conventions, state parties would have expected to find an express provision in the Torture Convention if it had been agreed that state immunity was excluded. That it should be done by implication in the Torture Convention seems, in these circumstances, to be most improbable. 
¶ 85      Furthermore, if immunity ratione materiae was excluded, former heads of state and senior public officials would have to think twice about travelling abroad, for fear of being the subject of unfounded allegations emanating from states of a different political persuasion. In this connection, it is a mistake to assume that state parties to the Convention would only wish to preserve state immunity in cases of torture in order to shield public officials guilty of torture from prosecution elsewhere in the world. Such an assumption is based on a misunderstanding of the nature and function of state immunity, which is a rule of international law restraining one sovereign state from sitting in judgment on the sovereign behaviour of another.
From this… yes the jus cogens nature of torture can be argued that since so many states ratified the Torture Convention that of course torture is a norm accetpted and recognized by the international community of States as a whole… [emphasis added]” p 57  

Points… jus cogens, contentious. “basic principles of international law, which states are not allowed to contract out of, is  ‘peremptory norms of general international law’, otherwise known as jus cogens” p 57 Vienna convention: “a peremptory norm of general international law is a norm accetpted and recognized by the international community of States as a whole… [emphasis added]” p 57  
Hostis humani generic, an enemy of mankind p 114

“the procedure [of extradition] under Part III of the Act of 1989 requires the extradition request to be accompanied by evidence sufficient to justify arrest under the Act: section 7(2)(b).”

After losing a plebiscite in 1989, he was succeeded as president by Patricio Aylwin .     Pinochet remained as commander of the army until 1998, when he was made senator for life, a title that brought with it lifelong immunity from criminal prosecution. http://www.encyclopedia.com/html/p/pinochet.asp 

it is alleged that during the Pinochet regime torture was an official, although unacknowledged, weapon of government and that, when the regime was about to end, it passed legislation designed to afford an amnesty to those who had engaged in institutionalised torture. Para 30  see the rest of that para…… that it was "an essential purpose [of the Convention] to ensure that a torturer does not escape the consequences of his act by going to another country." 

Ironic that it is because he left his country that Pinochet faces the consequences of his act.

Of course the Torture Covention is a distillation of Customary Law..  
P 112 txt Universality principle

Para 

I’ll give lectures on jus cogens… whatever that is… as well a brief speil on whether The Torture convention is a distillation of customary international law.. see lecture notes… also see universality principle or universal jurisdiction p112 txt. See p46,  57-8
I’m actually more concerned with what the case implies than the case itself. I mean I feel that atrocities commited just be punished.. and I have no doubts that Pinochet is guilty of some of those through his chain of command. I believe that the amnesty granted was a farce, u can’t have a government setting an ‘independent’ tribunal and using it to protect itself. 

Knowing now that countries can extradite former heads of state… what will other accused officials do? The price for Pinochet is that now individuals accused of ‘crimes against humanity’ like Sharon, or Kissinger will merely avoid going to states that will facilitate their extradition. And since one of the fundamental coda’s of International Law is not to interfere 

P108 txt “No start has the authority to infringe the territorial integrity of another stae in order to apprehend an alleged criminal, even if the suspect is charged with an internaitional crime….

How

It is unlikely that there will be any future extradition cases like Pinochet. 

Another concern that I came across while reading some internet articles ( see Nixon center) is since the whole amnesty bit was done to prevent prosecution for any conduct during Pinochet’s regime, a dictator’s regime. How will other Heads of State, and their officials leave office? Seeing as the condition of amnesty in Pinochet’s case was used as a comprismise for him to leave office safely… other governments may not willingly back down until the very end.
Another thing.. why the hell did chile sign on to the Torture convention before Pinochet left…. He should have waited until after he stepped down.
Any governments that have not ratified the Torture Convention will abstain from doing so until they leave office.

Obviously the mere fact that the conduct is criminal does not of itself exclude the immunity, otherwise there would be little point in the immunity from criminal process; and this is so even where the crime is of a serious character. It follows, in my opinion, that the mere fact that the crime in question is torture does not exclude state immunity. Para 62 …… a head of state may be personally responsible: 

 "for acts of such seriousness that they constitute not merely international wrongs (in the broad sense of a civil wrong) but rather international crimes which offend against the public order of the international community."

Para 63 a crime which offends against the public order of the international community……."when committed as part of a widespread or systematic attack against a civilian population"

¶ 65      I turn now to the Torture Convention of 1984, which lies at the heart of the present case. This is concerned with the jurisdiction of national courts, but its "essential purpose" is to ensure that a torturer does not escape the consequences of his act by going to another country: see the Handbook on the Convention by Burgers (the Chairman_Rapporteur of the Convention) and Danelius at p. 131. The Articles of the Convention proceed in a logical order. Article 1 contains a very broad definition of torture. For present purposes, it is important that torture has to be "inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity." Article 2 imposes an obligation on each state party to take effective measures to prevent acts of torture in any territory under its jurisdiction. Article 3 precludes refoulement of persons to another state where there are substantial grounds for believing that he would be in danger of being subjected to torture. Article 4 provides for the criminalisation of torture by each state party. Article 5 is concerned with jurisdiction. Each state party is required to establish its jurisdiction over the offences referred to in Article 4 in the following cases: 

¶ 68      It is to be observed that no mention is made of state immunity in the Convention. Had it been intended to exclude state immunity, it is reasonable to assume that this would have been the subject either of a separate article, or of a separate paragraph in Article 7, introduced to provide for that particular matter. This would have been consistent with the logical framework of the Convention, under which separate provision is made for each topic, introduced in logical order. 

¶ 69      I now come to the second of the two issues which were raised during the hearing of the appeal, viz. whether the Torture Convention has the effect that state parties to the Convention have agreed to exclude reliance on state immunity ratione materiae in relation to proceedings brought against their public officials, or other persons acting in an official capacity, in respect of torture contrary to the Convention. In broad terms I understand the argument to be that, since torture contrary to the Convention can only be committed by a public official or other person acting in an official capacity, and since it is in respect of the acts of these very persons that states can assert state immunity ratione materiae, it would be inconsistent with the obligations of state parties under the Convention for them to be able to invoke state immunity ratione materiae in cases of torture contrary to the Convention. In the case of heads of state this objective could be achieved on the basis that torture contrary to the Convention would not be regarded as falling within the functions of a head of state while in office, so that although he would be protected by immunity ratione personae while in office as head of state, no immunity ratione materiae would protect him in respect of allegations of such torture after he ceased to hold office. There can, however, be no doubt that, before the Torture Convention, torture by public officials could be the subject of state immunity. Since therefore exclusion of immunity is said to result from the Torture Convention and there is no express term of the Convention to this effect, the argument has, in my opinion, to be formulated as dependent upon an implied term in the Convention. It is a matter of comment that, for reasons which will appear in a moment, the proposed implied term has not been precisely formulated; it has not therefore been exposed to that valuable discipline which is always required in the case of terms alleged to be implied in ordinary contracts. In any event, this is a different argument from that which was advanced to your Lordships by the appellants and those supporting them, which was that both torture contrary to the Torture Convention, and hostage_taking contrary to the Taking of Hostages Convention, constituted crimes under international law, and that such crimes cannot be part of the functions of a head of state as a matter of international law. 

(b)  Waiver of immunity by treaty must be express 

¶ 72      On behalf of the Government of Chile Dr. Collins' first submission was that a state's waiver of its immunity by treaty must always be express. With that submission, I agree. 

¶ 73      I turn first to Oppenheim's International Law. The question of waiver of state immunity is considered at pp. 351_355 of the 9th edition, from which I quote the following passage: 

 "A state, although in principle entitled to immunity, may waive its immunity. It may do so by expressly submitting to the jurisdiction of the court before which it is sued, either by express consent given in the context of a particular dispute which has already arisen, or by consent given in advance in a contract or an international agreement.... A state may also be considered to have waived its immunity by implication, as by instituting or intervening in proceedings, or taking any steps in the proceedings relating to the merits of the case ..."

¶ 84      The danger of introducing the proposed implied term in the present case is underlined by the fact that there is, as Dr. Collins stressed to your Lordships, nothing in the negotiating history of the Torture Convention which throws any light on the proposed implied term. Certainly the travaux preparatoires shown to your Lordships reveal no trace of any consideration being given to waiver of state immunity. They do however show that work on the draft Convention was on foot as long ago as 1979, five years before the date of the Convention itself. It is surely most unlikely that during the years in which the draft was under consideration no thought was given to the possibility of the state parties to the Convention waiving state immunity. Furthermore, if agreement had been reached that there should be such a waiver, express provision would inevitably have been made in the Convention to that effect. Plainly, however, no such agreement was reached. There may have been recognition at an early stage that so many states would not be prepared to waive their immunity that the matter was not worth pursuing; if so, this could explain why the topic does not surface in the travaux preparatoires. In this connection it must not be overlooked that there are many reasons why states, although recognising that in certain circumstances jurisdiction should be vested in another national court in respect of acts of torture committed by public officials within their own jurisdiction, may nevertheless have considered it imperative that they should be able, if necessary, to assert state immunity. The Torture Convention applies not only to a series of acts of systematic torture, but to the commission of, even acquiescence in, a single act of physical or mental torture. Extradition can nowadays be sought, in some parts of the world, on the basis of a simple allegation unsupported by prima facie evidence. In certain circumstances torture may, for compelling political reasons, be the subject of an amnesty, or some other form of settlement, in the state where it has been, or is alleged to have been, committed. 

¶ 89      The background against which the Torture Convention is set adds to the improbability of the proposition that the state parties to the Convention must have intended, directly or indirectly, to exclude state immunity ratione materiae. Earlier Conventions made provision for an international tribunal. In the case of such Conventions, no question of par in parem non habet imperium arose; but heads of state were expressly mentioned, so ensuring that they are subject to the jurisdiction of the international tribunal. In the case of the Taking of Hostages Convention and the Torture Convention, jurisdiction was vested in the national courts of state parties to the Convention. Here, therefore, for the first time the question of waiver of state immunity arose in an acute form. Curiously, the suggestion appears to be that state immunity was waived only in the case of the Torture Convention. Apart from that curiosity, however, for state parties to exclude state immunity in a Convention of this kind would be a remarkable surrender of the basic protection afforded by international law to all sovereign states, which underlines the necessity for immunity to be waived in a treaty, if at all, by express provision; and, having regard in particular to the express reference to heads of state in earlier Conventions, state parties would have expected to find an express provision in the Torture Convention if it had been agreed that state immunity was excluded. That it should be done by implication in the Torture Convention seems, in these circumstances, to be most improbable. 

¶ 85      Furthermore, if immunity ratione materiae was excluded, former heads of state and senior public officials would have to think twice about travelling abroad, for fear of being the subject of unfounded allegations emanating from states of a different political persuasion. In this connection, it is a mistake to assume that state parties to the Convention would only wish to preserve state immunity in cases of torture in order to shield public officials guilty of torture from prosecution elsewhere in the world. Such an assumption is based on a misunderstanding of the nature and function of state immunity, which is a rule of international law restraining one sovereign state from sitting in judgment on the sovereign behaviour of another. As Lord Wilbeforce said in I Congreso del Partido [1983] 1 A.C. 244, 272, "The whole purpose of the doctrine of state immunity is to prevent such issues being canvassed in the courts of one state as to the acts of another." State immunity ratione materiae operates therefore to protect former heads of state, and (where immunity is asserted) public officials, even minor public officials, from legal process in foreign countries in respect of acts done in the exercise of their functions as such, including accusation and arrest in respect of alleged crimes. It can therefore be effective to preclude any such process in respect of alleged crimes, including allegations which are misguided or even malicious__a matter which can be of great significance where, for example, a former head of state is concerned and political passions are aroused. Preservation of state immunity is therefore a matter of particular importance to powerful countries whose heads of state perform an executive role, and who may therefore be regarded as possible targets by governments of states which, for deeply felt political reasons, deplore their actions while in office. But, to bring the matter nearer home, we must not overlook the fact that it is not only in the United States of America that a substantial body of opinion supports the campaign of the I.R.A. to overthrow the democratic government of Northern Ireland. It is not beyond the bounds of possibility that a state whose government is imbued with this opinion might seek to extradite from a third country, where he or she happens to be, a responsible Minister of the Crown, or even a more humble public official such as a police inspector, on the ground that he or she has acquiesced in a single act of physical or mental torture in Northern Ireland. The well_known case of The Republic of Ireland v. The United Kingdom (1978) 2 E.H.R.R. 25 provides an indication of circumstances in which this might come about. 

¶ 86      Reasons such as these may well have persuaded possible state parties to the Torture Convention that it would be unwise to give up the valuable protection afforded by state immunity. Indeed, it would be strange if state parties had given up the immunity ratione materiae of a head of state which is regarded as an essential support for his immunity ratione personae. In the result, the subject of waiver of state immunity could well not have been pursued, on the basis that to press for its adoption would only imperil the very substantial advantages which could be achieved by the Convention even if no waiver of state immunity was included in it. As I have already explained, in cases arising under the Convention, state immunity can only be relevant in a limited number of cases. This is because the offence is normally committed in the state to which the official belongs. There he is unprotected by immunity, and under the Convention the state has simply to submit the case to the competent authorities. In practice state immunity is relevant in only two cases__where the offender is present in a third state, or where the offender is present in a state one of whose nationals was the victim, that state being different from the state where the offence was committed. A case such as the present must be regarded as most unusual. Having regard to considerations such as these, not to press for exclusion of state immunity as a provision of the Convention must have appeared to be a relatively small price to pay for the major achievement of widespread agreement among states (your Lordships were informed that 116 states had signed the Convention) in respect of all the other benefits which the Convention conferred. After all, even where it was possible for a state to assert state immunity, in many cases it would not wish to expose itself to the opprobrium which such a course would provoke; and in such cases considerable diplomatic or moral pressure could be exerted upon it to desist. 

¶ 87      I wish to stress the implications of the fact that there is no trace in the travaux preparatoires of any intention in the Convention to exclude state immunity. It must follow, if the present argument is correct, first that it was so obvious that it was the intention that immunity should be excluded that a term could be implied in the Convention to that effect, and second that, despite that fact, during the negotiating process none of the states involved thought it right to raise the matter for discussion. This is remarkable. Moreover, it would have been the duty of the responsible senior civil servants in the various states concerned to draw the attention of their Governments to the consequences of this obvious implication, so that they could decide whether to sign a Convention in this form. Yet nothing appears to have happened. There is no evidence of any question being raised, still less of any protest being made, by a single state party. The conclusion follows either that every state party was content without question that state immunity should be excluded sub silentio, or that the responsible civil servants in all these states, including the United Kingdom, failed in their duty to draw this very important matter to the attention of their Governments. It is difficult to imagine that either of these propositions can be correct. In particular it cannot, I suspect, have crossed the minds of the responsible civil servants that state immunity was excluded sub silentio in the Convention. 
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